Prison-based Gerrymandering in
Virginia Skews Election Districts
by Karen Kimball, LWV of Arlington
[Editor’s Note: A letter asking the U.S. Census Bureau
to change the way it reports incarcerated prisoners for
redistricting purposes has been sent in the name of LWV-VA.
The following article presents the basis for this request:]
Some legislative districts in Virginia are skewed by prisonbased gerrymandering. And, under current Virginia law,
that is perfectly legal.
Prison-based gerrymandering is the practice of counting
prisoner populations in the district where they are
incarcerated rather than as residents of their home districts.
Incarcerated persons of course cannot vote. The result is the
artificial inflation and overrepresentation of the population
in all districts containing significant prison populations
and, conversely, the underrepresentation of populations
in all other districts, including prisoner home districts. At
issue is whether all voters have the right to fair and equal
representation.
Virginia’s Constitution provides that every electoral district
for members of the Senate and of the House of Delegates
in the General Assembly “shall be so constituted as to give,
as nearly as practicable, representation in proportion to the
population of the district.” Va. CONST. art. II, § 6.
Under Virginia law, the General Assembly must “reapportion
the Commonwealth into electoral districts . . . in the year
2011 and every ten years thereafter.” Va. CONST. art. II, §
6. Thus, Virginia redistricting won’t take place again until
2021.
The Census Bureau published prison population data in time
for redistricting in 2011 so that states and local governments
could identify prison population numbers in their districts.
However, states and local governments must still take the
initiative to ensure that prisoners are identified with their
home districts rather than in the place of their incarceration.
The state of Virginia, along with eighteen counties and one
Virginia City, has not done that. As a result, incarcerated
populations in those areas are treated as if they are part of
the residential population.
Prior to 2002, Virginia law actually required local
governments to redistrict based upon identical numbers
from the census data which count incarcerated people as
if they were residents of the prison location. In 2002,

Virginia amended VA. CODE § 24.2-304.1 (C.) to permit
any governing body to exclude prison populations when
redistricting only if such populations exceeded 12 percent of
the total population of any county, city, or town. However,
this was not a directive to do so; individual counties could
if they chose to.
On March 20, 2013, the Virginia legislature amended VA.
CODE § 24.2-304.1.(C.), removing any reference to an
inmate population percentage as a threshold requirement for
excluding prison population at the place of incarceration.
Under VA. CODE § 24.2-304.1.(C.), for purposes of
decennial reapportionment and redistricting, any county,
city, or town governing body may elect to exclude the
incarcerated population figures of any federal, state, or
regional adult correctional facility in the locality of that
facility. But, again, the option to exclude prisoner counts is
still permissive only. See attached VA. CODE § 24.2-304.1.

The greatest impact of prison-based gerrymandering is on
county and municipal elections in locations where prisons
are located. Presently, 18 Virginia counties and one city
engage in prison-based gerrymandering. Those 18 counties
are Augusta, Bland, Buchanan, Buckingham, Culpeper,
Fluvanna, Goochland, Lunenburg, Mecklenburg, New
Kent, Nottoway, Powhatan, Prince Edward, Pulaski, Scott,
Southampton, Tazewell, and Wise, and Suffolk City.
Below is a table showing the result in these counties
and municipalities which continue to use data that count
incarcerated people as if they were residents of the prison
location for purposes of reapportionment and redistricting.
The impact in those districts varies widely and significantly.
Seven counties have incarcerated prisoners that represent 25
percent or more of their respective populations. Southampton
County prisoners are 51 percent of their population

and Lunenberg
County’s prisoner
population is
a whopping 67
percent of its
population count.
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Law § 8-701. Missing from the Maryland law is any to district, with some having a greater impact in some areas
indication of which specific agency would be responsible for on representation than others. Counting the incarcerated

as if they have a connection with or shared interests with
community concerns effectively gives legislative weight to
a population that is not eligible to vote and undermines the
Constitutional right to fair and equal representation.
After the decision in Fletcher, legislators now can confidently
enact a law similar to Maryland’s, counting prison inmates at
their pre-incarceration addresses instead of where they are
incarcerated. Isn’t it time Virginia does that also?
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